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I. BY THE COMMISSION
A. Statement
1. This is an arbitration proceeding under § 252 of
tire Communications Act of 193¢ (“Act”).' as amended by the Tele-
communications Act of 1996 (“1996 Act”),® and under this Com-

m:.ssion’s rules governing arbitration, 4 Code of Colorade Regula-

! 47 u.s.c. §§ 151 «t seq.
? pup. L. No. 104~104, 110 Sratc. 56.




tions (“CCR"™) 723-46. Petitioners FeSpire Communications, Inc..
and ACSI local Switched Services, Inc., doing business as EsSpire

Communications, Inc. (collectively “EeSpire”), filed their Peti-
'tion for Arbitration with this Commission on July 14, 1998. The

petition concerns EeSpire’s request To interconnect its frame

relay services (“FRS”) network to the FRS network of U S WEST
Communications, Inc. ("W S WEST”). EvSpire gave notice of the

arbitration on July 14, 1998. U S WEST filed its response to the

petition on August 10, 1998.

2. On August 14, 1998, EeSpire filed a Motion for
Summary Decision which motion was denied by Decision Nos. R98-
329~ and R98-884~I. The arbitration was scheduled to be held
dctober 7 and 8, 1998 at 9:00 a.m. in a Commission hearing room
in Denver, Colorado.

3. At the assigned place and time an Adminisctrative
..aw Judge ("“ALJ”) called the matter for hearing. During the
couvxse of the hearing Exhibits 1, 1A, 1B, 2, 2A, 2B, 2C, 2D, 3,
4, 5, S5R, 16, 17, 18, 19, 20, and 21 were identified, offered,
and é.dmitted into evidence.® Exhibits 6 through 15 were various
Commission decisions, records of this Commission, and tariffs on

tile with this Commission of which administrative notice was

taken.

3 Exnibit 16 was a demonstrative exhibit.
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4. During the hearing the ALJ found that U S WEST’s
responses to certain discovery had been evasive and nonresovon-
sive. As a remedy, he ordered U S WEST to file, as a late-filed
exhibit, the cost studies it had prepared in support of its frame
relay tariff. The larte-filed exhibit was filed on October 13,
1998. The ALJ further authorized EeSpire to comment on this
late~-filed exhibit in its closing statement of position.

5. At the conclusion of the hearing the ALJ ordered
the parties to provide a transcript for the Commission and appor-
c1oned the cost of the transcript 50 percent to the petitioners
and 50 percent to the respondent.' Closing statements of posi-
ion were ordered to be filed no later than October 19, 1998.
S$ubsequently the ALJ orally granted a one-day extension of time
until October 20, 1998 to file closing statements. Timely state-

ments were file by both EeSpire and U S WEST.

6. Under the 1996 Act the Commission must make a
cetermination in this proceeding no later than November 4, 1988,
which is nine months after U S WEST received a request for nego-
tiation from EeSpire. Because of the deadline for decision under
the 1996 Act, the Commissioa finds that due and timely executaon
cf its functions imperatively.and unavoidably require that the
rzcommended decision of the ALJ be omigted and that the Commis-

sion make the initial decision 1n this case.

! see 4 CCR 723-46-5.5.




B. Findings of Faet
1. E;Spire holds a certificate of public convenlence
and necessity to provide competitive telecommunications sarvices
in Colorado. It currently operates local fiber optic.networks '
in Colorado Springs. and it has purchased and installed a Lucent
Technologies SESS switch in Denver. FEeSpire 2lso provides local
exchange services in Colorado via the resale of U S WEST’s whole-

sale products. It has recently installed a frame relay switch in

Colorado Springs.

2. This proceeding concerns the frame relay network’s
{(“FRN”) of U S WEST and EeSpire. A FRN is often referrzed to as a ;
frame relay “cloud”. The cloud is actually a dara network con-
structed of frame relay switches connected together by a series
oL high speed trunk facilicies. The FRNs of U S WEST and EeSpire i
—onnect to their customers in essentially the same manner. The i
sustonmers access the FRN by purchasing a user-to-network inter-
face ("UNI”) and an access link or access line. The customer
designates the locations to be counnected over the FRY by a pri-
‘rate virtual eircuit (“PVC”}. A PVC is not a dedicated connec-
2ion for the exclusive use of an end usex, which is what & pri-
‘rate line would be. Rather, the PVC is a series of software com-
nands located in théhswitches which guarantess a customer a con-
nection on demand between the stated points., Whea the customer

s not using the PVC, the capacity in rhe FRN is not being used
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and way be used by orher customers. This gives the FRN one of
its distincrive characteristics, namely, .the ability to allow
customers to send “bursty” data traffic beyond the guaranteed
capacity if there is excess capacity on the.network.

3. The fRN of U S WEST is separate énd apart from the
switched voice network. It is a packet network which transmits
customer data in discrete packets across multiple transmission
paths, unlike a voice circuit whieh is a continucus connection
over 2 given pathway.® A customer on an FRN must specify both
ends of the desired data connection in order for the sarvice to
be provisioned. Except for the specified connection points, a
customer on a FRN will not be able to communicate with any other
customer on the FRN. Most PVCs on the FRNs are between the same
entities or affiliates, However, if two distinct entities wish
to interconnect via the FRN this can be accommodated, although it
1S hot common.

4, U S WEST has FRNs in both LATAs in Colorado. How-

aver, it does not provide interlATA service. EeSpire currently

aas a frame relay switch located in Colorado Springs. EsSpire

desires to use this switch to provide frame relay services to end

1ser customers both on an intralATA and an interLATR basis.

% 0f course, the given pathway for a veice connection msy change £zom

call to call; hewever, for the duration of the call the pathway does Rot
ivhange.
S




5. The FRNS of U S WEST and EeSpire are largely
equivalent in terms of functionality, types of facilities
deployed, and architecture, There is no technical barrier to
interconnecting the two net’wbrks. Intercannection between the
two networks would require a network-to-network interface (“NNI*)
port at each carrier’'s frame relay switch, with an NNI connection
for the transport cf data between the tWo NNI ports. The loca-
tions which would be connected by the PVCs would have to be spec-
ified by assigning each location a Data Llink Connection Iden-
tifier (“DLCI”), which would reguire &z oge-time software pro-
gramming change. fThis takes less than ten minutes. Once the
addresses are specified, the NNI ports provisioned, and a trans-
port medium established between the two NNI parts, an end user on
U S WEST’s network would have a PVC with an end user on the
EeSpire FRN.®

C. Discussion

1. EeSpire’s position in this proceeding is fairly
straightforwvard. It seeks to have the interconnection between
its FRN and U 5§ WEST’s FRN treated the same as an interconnection

between U S WEST’s voice network and a competitive local exchange

‘ s noted earlier, thare would alse need to be a PVC from thé NNI to
the UNI, and an access line from the NNI to the cuatomer locatlen. Algo,
thers 3is cezrain cusromer premises equipment needed for frame <Telay
coomunication that i1s naot at issue in this proceeding.
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carrier (“CLEC”) wvoice network. Interconnection would be at

Total Element Long Run Incremental Cost-based rates. Uader

EeSpire’s view, it and U S WEST would split the cost of the

transportreleﬁen: connectiag thé NNI porxts, EeSpire would pay
for its NNI port, and U § WEST would pay for its NNI port. Each
party would provide their own PVC 2rom the frame relay switeh to
the end location.’ Concerning reciprocal compensation for the
transport and termination of local tratfic,'E-Spire suggests that
a bill and keep approach is appropriate given the -bidirecticnal
and bursty nature of the exchange of data traffic over dedicated
PVCs and the difficulty this'presents for neasuremeant. It sug-
gests that if bill and keep is unacceptable, then there should be
some transpart and termination charge based on incremental costs.
EeSpire opposes a separate trunking requirement for intralATA and
interLATA traffic. It suggests using the ratio of the number of
local PVCs divided by the total number of PVCs on a given trans-~
port facility.

2. U S WEST suggests that FRNs are nothing like voice
networks. Rather, in U S WEST’s view they are private networks,
sort of an evolution of private lines. U S WEST suggests that
the proper model for viewing interconnection of these private

networks is containad in itrs rtariffs. The taciffs embody the

" For intecLATA PVCs, EeSpire suggests That it will compensate U S WEST
for U S WEST's PBVC.
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view that U S WEST will connect two private networks, but not at
U S WEST’S expense. That is, a network seeking to connect to
U S WEST’s FRN wogld be required to pay 100 percent of the trans-
part medium connectihg the two NNI ports. In addition, the out-
side network seeking connection would be required te pay for the

NNI port on U S WEST's frame relay switch and for the PVCs run-

ning to the end customer.

3. EeSpire supports its requested relief by directing
this Commission’s attention to several decisions of the Federal
Communications Commission (“FCC”). First, E+Spire puts forth &
recent Memorandum, Opinion, and Order released Rugust 7, 1998 by
the ¥CC (“706 Ordei”).' EeSpire notes that in the 706 Order the
FCC considered the question of whether the packet switched net=-
works of incumbent local exchange carviers (“ILECs”) such as
U S WEST are subject to the interconnection obligations under
§ 251(c) (2} of the Act. The FCC concluded that these advanced
services were telecommunications services, and not information
services. Further, the FCC noted that telephone exchange service
include# comparable service by which a subécriber can originate
and terminate a telecommunications service, not limired to voice.

It rejected U S WEST’s contention that telephona exchange service

' In the Matter of Deployment of Wireline Services Offering Advanced
Communications Capability, CC Dockets Nos. 98-147, 96-26, er al.
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referred only to cirﬁuit switched voice telephone service. The
FCC thus held that JLECs were subject to the interconnecrion
requirements of both §§ 251(a) and 251(c}(2) of the Act with
respect to their packet-switched naetworks.

| 4. The 706'0rder_did not explicitly refer to frame
relay networks in its discussion of advanced services. EeSpire
suggests that this Commission refer to a prior FCC decision which:
discussed the question of treatment of frame relay services. In
particular, Exhibit 12 in this proceeding is a decision of the
Fcc' wherein it determined rhart frame relay service is a basic
service and not an enhanced service. The FCC required all

facilities~based common carriers providing it to provide it pur-
suant to tariff. EeSpire concludes that the net result of these
two FCC decisions is that frame relay services are subject to

§ 251(c¢) (2) of the 1996 Act, requiring among other things, cost-

based rates for interconnection and reciprocal compensation for

the exchange of traffic.

$. U S WEST responds to this argument by noting that
frame relay services were not the subject of the 706 Order and
are differeat in some respects from the services discussed in

that order. U S WEST reminds the Commission that the Independent

* In the matter of Independent Data Communications tManufacturess

Association, Inc., 10 FCC RCD No. 26 {199%5) {*Independent Data Ogder”).
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Data Orxder of the,'!‘cc predates the 1996 Act and the provisions
requiring interconnection which ©EeSpire seeks to utilize.
U S WEST suggests that the pre-1996 Act case dad not eavision the
type of 2interconnection ‘requirements and prieing requirements
which would be encompassed:in the future, and cannot apply to
this situation. It insists that FRNs are private networks, and
the 1996 Act deals With the interconnection of public networks.

6. The Commission finds the logic and arguments of
EeSpire persuasive as to i:he import and effect of the 766 Order
and the Independent Data Order. The FRN of U S WEST is a pub-
licly offered network of advanced telecommunications services.
Interconnection of the FRNs of EeSpire and U S WEST should be
accomplished in accordance with § 251(c)(2) of the Act.? 'Io‘
simply require EeSpire to purchase retail NNI services out of
U S WEST’s tariff would completely 1ignore EeSpire’s status as a
CLEC. It would preclude carrier-to-carrier interconnection as
envisioned by the 1996 Act. As a CLEC, EeSpire 1s entitled to

utilize whatever provisions of the 1996 Act it deems appropriate,

not just those suggested by U S WEST.

¥ U S WEST admitted in pleadings in this proceeding and conceded at
hearing that the 706 drder mandates this; yet, it has argued otherwise in its
posthearing statement of positioen.
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7. The above 1s consistent witn the fCC's 706 Orcder
and the Independent Data Oxder. Adopting U S WEST’Ss version of
this proceeding could only be done by carving out exceptions to

those two 'orders. which the FCC has declined to do. We élso

decline.

8. Having determined that interconnection must be
accomplished under § 251(c) of the Act, the Commission is bound
to set the rates and conditions in accordance with that section
and § 252(d) of the Act. That latrer section requires that

interconnection rates be cost based, non-discriminatory. and may

include a reasonable profit.

8. U s WEST suggests that, in the event § 251(c)
applies To FRS, its existing tariff rates satisfy the conditions.
U S WEST also notes that EeSpire produced no cost studies, and

suggests that the cost studies supplied by U S WEST as a late-
filed exhibit are ﬁnreliable.

10. - EeSpire agrees that no cost studies sufficieatr to
support a finding are contained in the record. It proposes 2
surrogate pricing system uSing prices previously established by
this Commission in Docker No. 8965S-331T. It suggests sharing
equally the costs of an intralATA interconnection, each party
paying for its ov;n NNI pores. For interlATA traffic, EeSpire

would compensate U S WEST for its NNI port, using the trunk port

charge adopted in Docket No. 96S-331T. Also for interLATA rraf-
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fic, EeSpire would compansate U S WEST for transport between the

switches using the UNE rates for DS1 and DS3 traansport from

Docket No. 96S-331T.

11. For intralATA traffic, EeSpire suggests that eia.ch
party would bear its own costs to establish DLCIs. For interlLATA
PVCs, EeSpire wouId' compgnsate UU S WEST at a $10, one-time charge
which is based on one-half of U S WEST's non-recurring “addi-
tional PVC” charge from its frame relay tariff.

12. As noted previously, EeSpire suggests that bill
and keep is an appropriare reciprocal compensation scheme for the
transport and termination of local frame relay traffic carried
over intralATA PVCs. For interlLATA PVCs, EeSpire suggests that
the U S REST end usexr be charged for the U § WEST and user access
link plus the U § WEST UNI port and access to U S WEST's network.

13. For the most part the Commission agrees with the
EeSpire proposal to use surrogate prices developed from the

prices set by the Commission in Docket No. 985~331T. However,
the EeSpire proposal that combined interLATA and intralATA trunk-

ing be permitted cannot be allowed. This Commission has con-j
sistently required separate trunking in the voice arena to pre-
clude U S WEST from carrying any interLATA traffic. There must

be separate trunks for interLATA and intralATA traffic between

the frame ralay switches.
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14. Thus for the intralATA trunks, the parties should
share the costs of interconnection equally, using the UNE rates

for DSl and DS3 transport determined in Docket No. 965-331T. For

the interLATA connection, EeSpire must pay 100 percent at the UNE

rates for DS1 and DS3 transport set in Docket No. 96s-~331T.
EeSpire must also pay for the NNI port on U S WEST’s switch.

1S. Concerning the DLCIs, the party establishing the
new PVC should pay <or establishing DLCIs at both switches. This
is because it is the party causing the naw PVC to be established
that 1is causing the costs and provisioning its customer.
EeSpire’s suggested surrogate rate of one-half the incremental
nonrecurring charge for additional PVCs from U S WEST’s tariff is
reasonable, given the amount of time required. This charge is
$10 per DLCI.

16. Transport and termination of local frame relay
traffic requires reciprocal compensation. Bill and keep is not
appropriate givea the disparities in the sizes of the networks of
EeSpire and U S WEST. As a surrogate, the party initiating the
new PVC should pay as a recurring charge the tariffed rate for
NNI. ©No discount is appropriate since this is already a carrier
to carrier rate. EeSpire as a carrier can consolidate traffic,
which differentiates it from an end user.} In addition, the car-

rier initiating the new PVC shall pay the wholesale rate for

advanced services for the remaining'portion of the connection,

13




which includes the UNI and the access link. [EeSpire may use
U S WEST’s rates uatil it establishes its own, should U S WEST
seek to establish a new connection on EeSpire’s network.

17. EeSpire should pay compensation for the end user

segrent of interlATA PVCs. This is not 2 U S WEST customer as

EeSpire suggests, but rather EeSpire’s customer using U S WEST's

facilities. EeSpire should pay U S WEST based on the wholesale
discount for this portion of the transmission.

18. Concerning the surrogate rates for transport and
termination of local traffic and the establishment of DLCIs,
U S WEST will be ordered to file permanent rates for the trans-—
port and termination of intralATA traffic and the establishment

of DLCIs within three months of the effective date of this order.

II. ORDER
A. The Commission Orders That:

1. U S WEST Communications, Inc., shall mo'difybics
interconnection agreement with the petitioners by allowing for
interconnection of frame relay networks under the terms and con~
ditions set forth above. The parties shall execute such a modi-
fication to their agreement and file it with the Commission for

approval within 20 days of the effective date of a final order in

this docket.

14
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2. U S WEST Communications, Inc., shall file new tar-
iffs for the transport and termination of local frame relay traf-
fic and the establishment of data link connection identifiers
within three months of the effective date of this Order.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 29, 1998,

(IRAL)

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

ROBERT J. RIX

ATTEST: A TRUEB copy. VINCENT MAJKOWSKI

AL a. L

Bruce N. Saith
Director

R. BRENT ALDERFER

Commissioners

G:\ORDEA\319T.poC 15
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Decision No. C99-534
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-319T

IN THE MATTER OF PETITION OF E.SPIRE COMMUNICATIONS, INC AND
ACSI LOCAL SWITCHED SERVES DBA E.SPIRE FOR ARBITRATION OF
AN AMENDMENT TO AN INTERCONNECTION AGREEMENT WITH U S WEST

COMMUNICATIONS, INC. PURSUANT TO SECTION 252(B) OF THE TELE-
COMMUNICATIONS ACT OF 1996.

RULING ON APPLICATIONS FOR APPROVAL
OF PROPOSED AMENDMENT
TO INTERCONNECTION AGREEMENT

Mailed Date: May 25, 1999
Adopted Date: May 12, 1999

I. BY THE COMMISSION

A. Statement

This matter comes before the Commission for considera-
tion of the Appiication for Approval of Proposed Amended Inter-
connection Agreement filed by e.spire Communications, Inc.
(“e.spire”), on April 7, 1999, and the Application for Approyal
of Amendment‘ to Interconnection Agreement filed by U § WEST
Cdmmunications, Inc. (“USWC”), also on April 7, 1999. The
applicatioﬁs request that we approve proposed amendments to the
existing interconnection agreement between e.spire and USWC.
The parties did not agree on the proposed amendments. There are
four points of contention: (1) the rates and charges applicable

to interstate frame relay traffic; (2) whether e.spire is obli-




fully to agree on a revised interconnection agreement, each sub-.
mitted a separate application.

2. The first dispute between the parties concerns
the applicability of the amended interconnection agreement to
interstate frame relay traffic. e.spire’s proposed provision
states that the terms and conditions set forth in the amended
agreement apply whether Athe interconnection is used to s.upport
intrastate or interstate PVCs. USWC’s proposal states that the
contract’s provisions apply only to the transport and termina-
tion of intrastate frame relay traffic; the rates, terms, and
conditions for interstate frame relay service will continue to
be those established by tariffs filed with the Federal Communi-
cations Commission (“FCC”).

3. USWC suggests that the Commission 1lacks the
authority to establish rates, terms, and conditions for inter-
connéction used to support the establishment of interstate PVCs.
This argument is based upon the provisions 47 U.S.C. § 251(g).
‘That statute applies to the provision of exchange access to pro-
viders such as interexchange carriers, when those carriers seek
access for the purpose of terminating their own traffic.
Comptel v. Federal Communications Commission, 117 F.3d 1068 (8th
Cir. 1997). Accord: First Report and Order, 11 FCC Rcd 15,
paragraph 191 (FCC 1996). To the extent USWC contends that we

lack the authority to establish the terms and conditions of




“e.spire must also pay for the NNI port on U S WEST;s switch./
However, e.spire correctly points out that the quoted statement
was made with reference to interLATA connections; Para-
graph J(6) (a) of the amended interconnection égreement concerns
intraLATA frame relay traffic. e.spire is also correct that its
proposed language is consistent with the directives entered in
Decision Nos. C98-1057 and C98-1286.

7. The third controversy involves Paragraphs J(6) (c)
and (g) of the amended interconnection agreément. These provi-
sions relate to determining which party initiates a new PVC. In
Decision Nos. C98-1057 and C98-1286, we directed that transport
and termination of frame relay traffic requires reciprocal com-
pensation. As a surrogate for such compensation, we directed
that “the party initiating the new PVC” pay as a recurring
charge the tariffed rate for NNI. e.spire now suggests con-
tractﬁal language that, absent clear evidence that both parties’
end-users do not consent to the establishment of a PVC over the
interconnection, both parties shall be deemed to be the “party
initiating a new PVC” (for bi-directional intréLATA'PVCs).

8. We agree with USWC that its pfoposal is the one
consistent with our prior decisions in this docket. Further, we
agree that it should be practical to determine who initiates a
PVC. For these reasons, USWC’s proposed contract language will

be included in the amended interconnection agreement.




I. ORDER
A, The Commission Orders That:

1. The Application for Approval>of Proposed'Amehded
Interconnection Agreement filed by e.spire Communications, Inc.,
on April 7, 1999, and the Application for Approval of Amendment
to Interconnection Agreement filed by U S WEST Communications,
Inc. on April 7, 1999 are each denied.

2. Within 15 days of the effective date of this
Order, e.spire Communications, Inc., and U S WEST Communica-
tions, Inc., shall jointly file an application for approval of
an interconnection agreement incorporating the terms approved in
the above discussion. The applications filed on April 7, 1999
by the parties reflected agreement on a number of provisions.
Those provisions shall also be incorporated into the new agree-
ment .

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 12, 1999. '




Decigion No. £89-748

BEFPORE THE PUBLIC UTILITIERS COMMI:

DOCKET NO. 8S8A-3197T

IN THE MATTER OF PETITION OF E.SPIRE COMMUNICATIONS, INC AND
ACSI LOCAL SWITCHED SERVICES DBA E.SPIRE FOR ARBITRATION WITH
US WEST COMMUNICATIONS PURSUANT TO SECTION 252(B) OF THE
TELECOMMUNCATIONS ACT OF 199§6.

RULING ON APPLICATION FOR REHEARING,
REARGUMENT, OR RECONSIDERATION

b e

Meiled Date: July 12, 1938
Adopted Date: July 8, 1988

I. BY THE COMMISSION
A. Statement
This mét:er comes before the Commission for considera-
tion of e.spire Communicarions, Inc.’s (“e.spire”) application
for rehearing, reargumenc, or reconsideration (“RRR”). e.spire
requests that we reconsider and modify Decision No. €99-53¢ where
we arbitrated proposed amendments to the existing interconnection
agreement bectween e.spire and U S WEST Communications, Inc.
(“USWC”) . Now being duly advised, we deny the application.
B. Discussion
1. This docket concerns e.spire’s petiticn for Com-
mission arbitrarion of interconnection disputes with USWC under
the provisions of 47 U.S.C. § 252 of che Telecémmunic§tions Act

of 1956. e.spire reguested that USWC be ordered to interconnect




ics Frame Relay Network with e.spire‘'s Frame Relay Network. 1In
Decisien Nos. C98-1057, €95-1286, €99-125, and C99-54¢3 we ordered
such interconnection on the terms and conditions speéified :hefe.

2. Decision No. €99-543 ruled on specific proposed
amendments to the existing intexconneccion agreement between
e.spire and USWC. The parties did not agree on four proposed
amendments: (1) the rates and charges applicable to interstate
frame relay traffic; (2) whether e.spire is obligated to pay
separately for the Network to Network Interface (“NNI”) port on
USWC's switch with respecc to intralAThA traffic; (3) whac are
e.spire’'s payment obligations for the NNI port access on USWC’s
switch with respect to interlATA traffic; and (4) which parcy
initiates a Permanent Virtual Circuir (“PVC”) wicth respect to NNI
terminaction charge payments.

3. With the exceprion of Issue No. 4 (not addressed
in this RRR), the issues dealt exclusively with rate and charge
elements of intralATA traffic versus intersrate/interLATA craf-
fic. Generally, the Commission consistently found in favor of
those proposed émendmm:s that segregated interstate/interlLATA
traffic from intralATA traffic and allowed costs associated with
the termination of the interstate/interLATA traffic to be pyop-.
erly recouped by USWC. As such, we ordered that language be
incorporated into the interconnection agreement direccing thact:

(1) e.spire pay interstate, Federal Communications Commission-




m

tariffed rates applicable to interstate frame zrelay traffic;
(2) e.spire i1s not obligated to pay for the NNI port access on
USWC’s switch for traffic inctralATA in nature; and (3) e.spire is
ocbligated ‘to pay for the NNI poxt on USWC’'s switch at the
variffed NNI port access rate for interLATA traffac.

4. In its application for RRR, e.spire suggests that
the Commission erred, with respect to interstate tyaffic, by
denying e.spire entitlement “to Section 252(d) (1) pricing for che
Section 281(¢) (2) incterconnection.” e.spire states that such
denial was based on the Commission’s focus on the fact of e.spire
providing exchange access to itself, rather than to othey frame
relay providers. e.spire cites the Federal Communications Com-
mission (“FCC~) First Report and Order, Paragraph 191 as support
for the eclaim that “a carvier providing either exchange access or
telephone exchange service to others, mz2y not be charged inter-
state or intrastate access charges for elements or interconnec-
:ion.“q e.spire’s conclusion on this point is that “the Commis-
sion should reconsider its Decision and hold that the interLATA
pricing provisions in the proposed amendment apply whether the
PVCs carried over the interconnection are intrastate or inter-
state” (emphasis added).

S. The Commission rejects this argument. In che

footnote to the FCC Pirst Report and Order Paragraph 191, che




language references Paragraph 176 of the Report and Order. The

footnote clarifies the FCC’s view of interconnection:
We conclude that the term “incercomnection* under
section 251 (c) (2) refers onrly to the physical linking
of two networks for the mutual exchange of traffic.
Including the transport and termination of traffic
within the meaning of section 251(c) (2) would result in
reading out of the starute the duty of all LECs to
establish “reciprocal compensation arrangements for the
transport and termination of telecommunications” under
251 (b) (5) ... [emphasis added]
This statement makes clear: that intercoannection does not
include any mandatory waiver of compensation, for the transport
and termination cf traffic between the two interconnected nec-
woxks by either of the involved parties. Establishment of
reciprocal compensation procedures is the ducy of both parties.
It is thus logical that, in the absence of such reciprocally
ccmpensable traffie, the costs of transport and texmination of
traffic will be borne by the party originating the traffic.

6. This means that all interLATA or interstate traf-
fic originating outside of USWC's frame relay network is not
reciprocally compensable, and USWC would he forced to forxego cost
recovery for transport and termination. This is not the FCC’s
intent in its First Report and Order, which unequivocally states
that interconnection does not include or preclude mechanisms for
the recovery of transport and texmination costs.

7. In our previous orders in chis docket, we have

properly set forth the mechanisms for traffic ' subject
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to reciprocal compensation, traffic cthat is intralATA in
nature. Furthermore, we have consisctently disrvinguished
interstate/incerlATA traffic from IntralATA traffic throughout
the coﬁrse of the arbicration. The forﬁer is traffic to which
reciprocal compensation does not apply. Thus, we have chosen
USWC’s language for the interconnection agreement. That language
follows this concept: Interstate frame relay tariff rates avxe
applicable to interscare frame relay traffic; intexrlATA NﬁI porct
access tariff rates apply to interLATA traffic.

8. The e.spire application for RRR next asserts that
the Commission’s decision regarding interLATA ctraific was flawed
in regard to the Commissiorn finding “that the U S WEST taraffed
NNIT rate is the appropriate permanent rate for interconnections
over which interLATA frame relay traffic is loaded.* e.spire
states that this contradicts an earlier ruling in this dockert,
Decision No. C98-1286, where the Commission found cthat USWC
tariffed ractes do not necessarily meet § 252(d) (1) pricing
standaz.'ds. which include a cost-based requiremeat for network
elements rates utilized in § 251 incterconnections. e.spire
desires that “the ﬁariffed NNIT rate...Serve as a surrogate rate
only until such time as permanenc, cost-based rates are estab-
lished* by the updated frame relay cost study being performed by

USWC as oxdered by the Commission in Decision No. CS58-1286.




S. Again, we deny the argument of e.spire. For the
reascns described above, intexLATA traific 1s not subject to
regip’:ocai compensation mechanisms, and it is ‘excernal to aixy
reciprocal compensation process agreed upon by the interconnect-
ing parcies. As Commission Deczision No. C95-1286 states in
Paragraph B.2., the cost study being performed by USWC for estab-
l:shment of reciprocal compensation was meant for cthe filing of
*...proposed permanent rates for the transport and ctermination of
local Frame Relay traffic and the establishment of data link
connecction identifiers...~ (emphasis added). ‘“Local“ was clearly
meant to exclude both interstate znd interlLATA craffic.

10. We reiterate comments made in Decision Nos. CS8-
1057 and €99-534 which make it clear that the Commission believed
that on an interLATA basis the NNI rates are entirxely appropriate
to this interconnection. These rates reflect s carrier-to-
carrier (l.e., inherently discounted) rate and no discount or

true-up process 1s appropricte.

iT. ORDER
A The Commission Orders That:
l. The application for rehearing, reargument, or
reconsideration filed by e.spire Communications, Inc., on:

June 14, 1899 is denied.

2. This Ordeyr is effective on its Mailed Date.
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